

































































POLICY COMMITTEE MINUTES
Council of the County of Maui

October 16, 2007

... Right?
MS. LUTEY: It, at this point, it’s just a claim.
COUNCILMEMBER MEDEIROS: Oh.
MS. LUTEY: So the claim has been made with the County of Maui.
COUNCILMEMBER MEDEIROS: Okay. Okay. So as far. ..

. . my, my question is, if it’s relevant, and you’ll let me know. Can the employee be
held individually accountable. ..as far as the defend, I mean, the person suing the
employee?

MS. LUTEY: If your question is, is can the employee be sued? The answer is “yes”.

COUNCILMEMBER MEDEIROS: Okay. Okay. Thank you, Mr. Chairman.

CHAIR MATEO: Thank you, Mr. Medeiros. Members, additional, additional questions for
Corporation Counsel?

... Mr. Pontanilla?

COUNCILMEMBER PONTANILLA: Thank you, Chairman. So the amount that is showed
today . ..

.. .1f' he doesn’t agree to that, you’ll be back over here. . .in this Chambers?

MS. LUTEY: If we don’t resolve it today, then litigation is going to proceed and a lawsuit will
be filed. And at that point, we just proceed with litigation as we normally would. And if
we can negotiate a settlement sometime down the line, the we would do that.

COUNCILMEMBER PONTANILLA: Okay. Thank you.

CHAIR MATEQ: Thank you, Mr. Pontanilla. Additional questions, Members?

... Mr. Molina?

COUNCILMEMBER MOLINA: Thank you, Mr. Chairman. Question for Corporation Counsel.
So at this point, we’re just looking at submitting this, this is what the. . .I guess the
Plaintiff has requested or this is just something we’re just throwing out at the, at the

Plaintiff--

MS. LUTEY: No--
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COUNCILMEMBER MOLINA: .. .(inaudible). . .

MS. LUTEY: --this is a negotiated settlement. It actually, their demand was more than three
times the amount that, that I am here for. And it was negotiated once. . .with our
adjusters at a higher amount. And then I was able to negotiate it down to 8,000 dollars.
So that’s an amount they’re willing to agree to--

COUNCILMEMBER MOLINA: Uh-huh.
MS. LUTEY: --but it’s not what they initially asked for.

COUNCILMEMBER MOLINA: So is, and it basically would be a wash. . .this is agreed upon,
that’s 1t?

MS. LUTEY: That’d be the end of it, yes.
COUNCILMEMBER MOLINA: Okay. Thank you. Thank you, Mr. Chairman.

CHAIR MATEO: Thank you, Mr. Molina. Members, additional questions for Corporation
Counsel? Then the Chair will ask the body. There is a request for executive session. I
ask the body whether, whether you choose to go into executive session or whether this

can be handled outside of executive session in terms of moving this forward.
Mr. Molina?

COUNCILMEMBER MOLINA: Yeah, Mr. Chairman. I, I’'m okay with moving it on at this
point. Um. . .again, if something else arises down the road in the future where we need to
address this further, then maybe that will be the time to look at into going into executive
session. So for me, 'm okay if it’s your recommendation to move this out. . .today . . .

CHAIR MATEOQO: Thank, thank you, Mr.--

COUNCILMEMBER MOLINA: ... without executive session.

CHAIR MATEOQO: Mr. Victorino?

COUNCILMEMBER VICTORINO: Just to make it perfectly clear. . .I understand this and I
think all of us understand that this is a negotiated settlement. Once this settlement is
okayed by us, accepted by them--which I, obviously, if it’s been negotiated it’s. . .a done
deal--this would close this and prevent any litigation from this point, from the County’s
standpoint at this time.

CHAIR MATEO: Ms. Lutey?

MS. LUTEY: Exactly. And, and if you’re inferring that maybe the employee could be sued
separately--because  I'm not sure if that’s sort of a takeoff of
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Councilmember Medeiros--that, all of it would be closed. They have to release all claims
against all parties--the employee, the County, any of us.

COUNCILMEMBER VICTORINO: That was my next question, but you answered it. Thank
you. You were reading my mind.

MS. LUTEY: You’re welcome.

COUNCILMEMBER VICTORINO: Thank you very much, Mr. Chair.
VICE-CHAIR HOKAMA: Chairman?

CHAIR MATEO: Thank, thank you. Mr. Hokama, followed by Mr. Pontanilla.

VICE-CHAIR HOKAMA: But that wouldn’t close the County suing the employee to recover
the money from the employee.

MS. LUTEY: It’s, the difficulty in suing an employee for cases such as this is you have to show
gross negligence in order to get any type of recovery from them. And that’s an extremely
high standard. It’s almost intentional. And in this particular case, I, I think it would be
very difficult to prove that type of level.

NOTE: Silence.

VICE-CHAIR HOKAMA: . .. Well .. .(cleared throat)... thank you for your opinion,
Ms. Lutey.

... ’m done, Chairman.
CHAIR MATEOQO: Thank you, Mr. Hokama. Mr. Pontanilla, followed by Mr. Medeiros.

COUNCILMEMBER PONTANILLA: Thank you, Chairman. The only question that I have is
that. . .and probably. . .you know what’s driving Mr. Hokama is the, you know, what is
the Department action in regards to ensuring that, you know, employees. . .become more
aware about the traffic, especially when pedestrians are walking in a crosswalk--if there
is any action plan that had already been taken? You know, this is the kind stuff that
we’re supposed to be known. . .be told so that we are comfortable that the Departments
are doing their due diligence in regards to providing employees
the. . .opportunity--defensive driving and so forth. So for me. . .you know, the, that,
that’s the type of questions that, you know, we would like to ask the, the Department.
You know, what are their action plans, if they have any. Because I haven’t seen in the
last I don’t know. . .several cases where we had the opportunity to ask department heads,
you know, what happened to the employee, did we provide them training, you
know. . .defensive driving and so forth.
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CHAIR MATEO: Thank you. Mr. Pontanilla, the Chair. . .the Chair was intending to go into
executive session with all of the items. It is the. . .you know, the choice of the body to
determine whether or not we do. If--we do have the director of Water Supply available
and on call with us this afternoon, if it is the preference of the body to have him come up
and respond to questions, then executive session will be the recourse we need to. . .need
to do. So, Members. . .additional comments or questions on the process this afternoon,
your preference in executive session. . .or do we move forward?

COUNCILMEMBER PONTANILLA: I'll make a motion that we go into executive session.

COUNCILMEMBER JOHNSON: Oh. ..

CHAIR MATEO: Thank you.

VICE-CHAIR HOKAMA: Second.

CHAIR MATEO: Okay. We have a motion to convene in executive session by Mr. Pontanilla,
second by Mr. Hokama. Chair will call for the question. All those in favor of executive
session, signify by saying “aye”.

COUNCIL MEMBERS: Aye.

CHAIR MATEO: Those opposed?

COUNCILMEMBER JOHNSON: No.

COUNCILMEMBER VICTORINO: No.

COUNCILMEMBER BAISA: No.

CHAIR MATEO: One, two, three--we have. . .and, and those opposed, please raise your hands.
Okay--Ms. Baisa, Ms. Johnson, Mr. Victorino, and Mr. Molina. Four “noes”.

VOTE: AYES: Councilmembers Anderson, Medeiros, Pontanilia,
Vice-Chair Hokama, and Chair Mateo.

NOES: Councilmembers Baisa, Johnson, Molina, and Victorino.
ABSTAIN: None.
ABSENT: None.
EXC.: None.

MOTION FAILED.
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CHAIR MATEQO: Members, we will go into executive session. Having said that at this point,
Members, pursuant to Section 92-5(a)(4), Hawaii Revised Statutes, anticipated to consult
with legal counsel on questions and issues pertaining to the powers, duties, privileges,
immunities, and liabilities of the County, the Council, and the Committee, as well as
Section 92-5(a)(8), Hawaii Revised Statutes, to deliberate or make a decision upon a
matter that requires the consideration of information that must be kept confidential
pursuant to State or Federal law. . .of, of the. . .or a court order. Excuse me, Members.
And we did have a vote to go into executive session. Members, we have, we’re going
into it--

MS. REVELS: Mr. Chair? Ibelieve you need two-thirds majority for executive session.

CHAIR MATEO: Okay. Okay, Members, Mr. Pontanilla, I’'m sorry. Uh. . .then we have. . .the
motion has, has died, we didn’t have two-thirds. So we will not go into executive
session. And at this point, Members . . .

VICE-CHAIR HOKAMA: .. (inaudible). . .

CHAIR MATEQ: ... Chair will call for a real brief. . .recess. Please stay in your seats. Recess
.. .(gavel). . .

RECESS: 2:38 p.m.
RECONVENE: 2:41 p.m.

CHAIR MATEOQO: .. .(gavel). .. The Policy Committee meeting. . .will reconvene. Members,
thank you for that. . .that break. And just to confirm it, HRS, Sunshine Law cites the
two-thirds requirement for executive session. Therefore, the vote was. . .you didn’t have,
we didn’t have two-thirds of the vote. Therefore, the Chair’s recommendation at this
point is to recommend adoption of the proposed resolution entitled: authorizing
settlement of Claim Number 2005-019 . ..

... Claim of Theodore Miyashiro.

VICE-CHAIR HOKAMA: So--

COUNCILMEMBER BAISA: So moved.

COUNCILMEMBER JOHNSON: Second.

CHAIR MATEO: Been moved .. .(laughter). .. by Ms. . .Baisa, second by Ms. Johnson.
Members, any discussion?

COUNCILMEMBER BAISA: None.
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VICE-CHAIR HOKAMA: Chairman?
CHAIR MATEQO: Mr. Hokama?

VICE-CHAIR HOKAMA: Chairman, I don’t have any issues with the. . .proposed settlement
that Ms. Lutey was very successful in negotiating on the County’s behalf. Uh. . .but I do
have my reservations. As the chief administrator of the Legislative branch, I
see. . .copies of all claims against the County. And I am tired of seeing our
employees--you wouldn’t believe the type of traffic claims, accident claims . . .

... from our employees to property and residents.

... And I think we need to really take up this issue because from department heads or
deputy department heads to regular employees. . .this attitude about. . .claims. . .I think
we need to have a turnaround in attitude, and that we’re not, and that we may hold
employees more responsible for the actions acting on our behalf.

... Ifind it very frustrating reading in the claims. And. . .you’re all welcome to look at it
because there’s file with the Clerks and I get a copy. It’s public information.

... But it’s getting quite frustrating. . .on what is occurring on a more than regular basis.
And 1 think we need to definitely have Risk Management and the office of the Managing
Director to start taking charge because this is getting to be too frequent.

... And I consider it very irresponsible part of our employees. Thank you.

CHAIR MATEO: Thank you, Mr. Hokama. And the Chair shares your, your. . .sentiment. I,
too, have had the opportunity of taking a look at many of the claims as well. And I
concur. And perhaps we could have a continued discussion. . .directly and see what we
can do in meeting with some of the departments in trying to address the issues of. . .how
do you deal with negligence. Yeah? Thank you, Mr. . Mr. Hokama. Mr. Pontanilla?

COUNCILMEMBER PONTANILLA: Thank you, Chair. Iremember when, you know, we did
have Risk Management here because of the number of claims of, especially workmen
compensation. And. . .when we had Risk Management here or when you created that
particular position. . .the employee at that time took real great interest in trying to correct,
you know, employees’ attitudes in regards to safety. And you know, like Mr. Hokama,
says. . .you know, he sees a lot of claims that come through his hands. At the time, we
seen all the claims come to . . .(end of tape, start 24). . . and we had the opportunity to
ask department heads or supervisors. . .you know, what action has, have we taken to
correct employee attitudes in regards to safety. So I, I think . ..
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. . . you know in future meetings in regards to claims, especially when it involves
employees, that we should have a thorough understanding of the department’s corrective
actions.

... Not in exec, executive session, but at least some notes. Yeah? ‘Cause just looking at
the police report, we don’t know anything other than what is being said or being written
by the Police Department. So thank you, Chair, for giving me this opportunity.

CHAIR MATEOQO: Thank you very much, Mr. Pontanilla. Point well taken. Mr. Molina?

COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chairman. And you know, I, 1
understand the concerns of Chairman Hokama and some of the other Members, and these
are real legitimate concerns with policies. . .or how our County workers are being
educated in term of safe driving and responsible driving. Would it preclude the
Committee from at least sending a letter to the Water Director to get a response in writing
and. . .I mean, as one other alternative being that we voted down the executive session
request, as an alternative request to get a response from the Director? Maybe not naming
the specific individual, but just in terms of the Department’s general policy, procedures
or their outlook as to responsible driving or how that is emphasized to their employees.
Is that something we could consider as an alternative?

CHAIR MATEO: Yeah, Mr. Molina, the Chair will, would ask Corporation Counsel whether
that would be appropriate to have the Department respond in, in terms of the query
Mr. Molina is asking.

MS. LUTEY: Mr. Chairman, I believe it would be fine so long as it’s not employee specific. If
you just wanted to know what their process is typically, I don’t see why not.

COUNCILMEMBER MOLINA: Okay. Thank, thank you, Mr. Chairman. So [ just throw that
out as a suggestion to you, Mr. Chairman, if that’s something you would like to mnto.

CHAIR MATEOQO: Yeah, the, the Chair would not have a, have a problem in. . .formulating the
letter and forwarding it. . .forwarding it to Mr. Eng, Water Department, and generally
asking him what the process would be in, in instances of accidents. And we’ll provide
that response to all of the Committee members.

COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chairman.

CHAIR MATEQO: Members--uh, Ms. Johnson, go ahead.

COUNCILMEMBER JOHNSON: Yes, and I think as part of our budget review in the upcoming
budget session, I think it would be appropriate to ask and emphasize from the Risk

Manager and from the various departments to bring forward their policy. And if they
have a bad .. .(laughter). . . history or if it’s a history that really is not really good in
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terms of their risk management, then I think that’s something we should address at
budget. Thank you.

CHAIR MATEO: Correct. Thank you, Ms. Johnson. Additional comments? Ms. Anderson?
COUNCILMEMBER ANDERSON: I just have a quick question.
... You know, in all the police report that we read . . .
. . . it has the name. . .the names of the victim or the person who was injured. Has the
names of, it looks like, a couple witnesses. . .has the name of the police officer, but
there’s no name to the person who drove the vehicle. Why is that?

CHAIR MATEO: Ms. Lutey?

MS. LUTEY: Thank you, Chairman. That’s because according to an OIP decision, unless there
is a lawsuit filed against the employee, it’s a protected. . .it’s protected information.

COUNCILMEMBER ANDERSON: So no matter what the situation is, they’re protected?
MS. LUTEY: That’s based on the law, yes.
COUNCILMEMBER ANDERSON: Okay. Thank you. Thank you, Chairman.

CHAIR MATEQO: Thank you, Ms. Anderson. Members, the Chair will call for the question. All
those in favor signify by saying “aye”.

COUNCILMEMBER VICTORINO: Aye.
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed?

... Thank you very much. Motion is carried.

VOTE: AYES: Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Pontanilla, Victorine, Vice-Chair Hokama, and Chair Mateo.

NOES: None.
ABSTAIN: None.
ABSENT: None.

EXC.: None.
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MOTION CARRIED.
ACTION: Recommending ADOPTION of resolution.

CHAIR MATEOQO: Members, at this time, we have just. . .we’ll be going into executive session
with just one item.

ITEM NO. 1(5): SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS
(ASGHAR R. SADRI V. MAUI PLANNING COMMISSION; CIVIL NO. 04-1-0366(2);

and ASGHAR R. SADRI V. KURT ULMER, ET AL.; CIVIL NO. CV06-00430 ACK
KSC) (C.C. No. 07-11)

CHAIR MATEQO: The Chair will, will take...a ten-minute recess at this point. We’ll be
back. . .we’ll call it at 3 o’clock [sic/. Members, this Committee will stand in recess
.. .(gavel). . .

RECESS: 2:49 p.m.
RECONVENE: 4:16 p.m.

CHAIR MATEO: .. .(gavel)... The Policy Committee meeting for October 16, 2007 will
reconvene. Members, are there any comments or questions for Corp. Counsel or for the
Chair at this point?

COUNCILMEMBER VICTORINO: No.

CHAIR MATEO: Ms. Anderson?

COUNCILMEMBER ANDERSON: Yes, Mr. Chair, you know in the testimony we had this
afternoon from Ms. Hemmings [sic/, she mentioned that the Holland house had been
sold. And I’m wondering if we could send a letter through, I guess Corp. Counsel to find
out the disposition of that house and what the current status is? [ think it would be

helpful for all of us to know.

CHAIR MATEO: Thank you, Ms. Anderson. Yeah, we will, we will get the letter drafied and,
and sent out.

COUNCILMEMBER ANDERSON: Thank you very much.
CHAIR MATEOQO: Thank you very much. Additional questions, comments?

... Thank you very much. Members, the Chair is ready for his recommendation--

COUNCILMEMBER VICTORINO: Recommendation?

-31-



POLICY COMMITTEE MINUTES
Council of the County of Maui

October 16, 2007

CHAIR MATEO: --on this policy item. And the chair recommend, recommendation is to defer
this item at this point. There is still a lot of information lacking at this particular point,
that I think when Corp. Counsel does have access to additional information, she will be
returning to this Committee, providing that information to us where we’d be able to
make. . .a firm decision or recommendation at that time. So if there is no objections, the
Chair will, again, defer this item.

COUNCIL MEMBERS: No objection.

CHAIR MATEOQO: Thank you very much, Members.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (excused: JAJ)
ACTION: DEFER pending further discussion.

CHAIR MATEO: This concludes our business for the day.

COUNCILMEMBER BAISA: Yea!

CHAIR MATEO: I’d like to thank all of you for a very productive afternoon . . .(laughter). . . 1
thank you very much. The Policy Committee meeting for October 16, 2007 is adjourned

.. (gavel). . .

ADJOURN: 4:18p.m.

APPROVE%/ f,} /
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[Policy Committee \__

pol:min:071016 Transcribed by: Camille Sakamoto

-32-



